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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
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NO. 46907-2019
ADA COUNTY NO. CR-MD-2012-13527
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Joette Plentywounds-Yupe pied guilty to felony DUI. She
received a unified sentence of ten years, with two years fixed, and the court placed her on
probation for ten years.

After a probation violation, the district court retained jurisdiction.

Thereafter, the district court placed Ms. Plentywounds-Yupe on probation for another ten-year
period of time. After another probation violation, the district court revoked Ms. PlentywoundsYupe 's probation. On appeal, Ms. Plentywounds-Yupe contends that the district court abused its
discretion in revoking her probation.
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Statement of the Facts & Course of Proceedings
In the evening on September 5, 2012, a witness contacted law enforcement regarding a
possibly intoxicated driver who had crossed the yellow line on the highway.
Investigation Report (hereinafter, PSI),1 pp.3, 36.)

(Presentence

Law enforcement stopped Joette

Plentywounds-Yupe's car. (PSI, p.3.) Ms. Plentywounds-Yupe did not provide a breath sample
or participate in field sobriety tests.

(PSI, p.3.) A test of Ms. Plentywounds-Yupe's blood

revealed a blood alcohol concentration of .227.

(PSI, p.3.)

Ms. Plentywounds-Yupe had

previously been convicted ofDUI in 2008 and 2012. (PSI, pp.4-5.)
Based on these facts, Ms. Plentywounds-Yupe was charged with felony DUI and driving
without privileges. (R., pp.52-53.) Pursuant to a plea agreement, Ms. Plentywounds-Yupe pled
guilty to felony DUI and the remaining charge was dismissed. (R., pp.60-67.)
The district court sentenced Ms. Plentywounds-Yupe to a unified sentence of ten years,
with two years fixed, but placed her on probation for ten years. (R., pp.72-77.)
Approximately one year later, a report of probation violation was filed. (R., pp.81-103.)
Ms. Plentywounds-Yupe was alleged to have violated her probation because she consumed
alcohol, failed to report police contact, and drove while her driver's license was suspended.
(R., p.84.) Ms. Plentywounds-Yupe admitted to violating some of the terms and conditions of

her probation and the district court revoked her probation, but retained jurisdiction for up to 365
days. (R., pp.113-117.) In 2015, after a period of retained jurisdiction, Ms. Plentywounds-Yupe
was placed back on probation for ten years. (R., pp.119-124.)

1

Appellant's use of the designation "PSI" includes the packet of documents grouped with the
electronic copy of the PSI, and the page numbers cited shall refer to the corresponding page of
the electronic file.
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In 2016, a report of probation violation was filed which alleged that Ms. PlentywoundsYupe was charged with petit theft, was twice charged with being an intoxicated person, and
charged with possession of a controlled substance and possession of paraphernalia, was
intoxicated and possessed an alcoholic beverage as well as controlled substances and drug
paraphernalia, drove and bought a car while her driver's license was suspended, failed to attend
aftercare treatment, failed to maintain full-time employment, left her assigned district without her
probation officer's permission, and did not pay her fines, fees, and restitution. (R., pp.125-170.)
Ms. Plentywounds-Yupe admitted to violating some of the terms and conditions of her
probation.

(11/5/18 Tr., p.5, L.9 - p.7, L.7.)

At the disposition hearing, the district court

revoked Ms. Plentywounds-Yupe's probation. 2 (1/14/19 Tr., p.12, Ls.24-25; R., pp.182-184.)
Ms. Plentywounds-Yupe filed a Notice of Appeal timely from the Order Revoking Probation.
(R., pp.185-187.) Ms. Plentywounds-Yupe contends on appeal that the district court abused its
discretion by revoking her probation.

ISSUE
Did the district court abuse its discretion when it revoked Ms. Plentywounds-Yupe's probation?

2

Ms. Plentywounds-Yupe timely filed a motion to reduce her sentence, which was denied by the
district court without a hearing. (R., pp.189-193.) Ms. Plentywounds-Yupe does not challenge
the denial of her I.C.R. 35(b) motion on appeal as no new or additional information was
submitted in support of the motion. See State v. Huffman, 144 Idaho 201 (2007) (holding "[a]n
appeal from the denial of a Rule 35 motion cannot be used as a vehicle to review the underlying
sentence absent the presentation of new information).
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ARGUMENT
The District Court Abused Its Discretion When It Revoked Ms. Plentywounds-Yupe's Probation
Ms. Plentywounds-Yupe asserts that the district court abused its discretion when it
revoked her probation and executed her original sentence of ten years, with two years fixed. She
asserts that her probation violations did not justify revoking probation, especially in light of the
goals of rehabilitation and the fact that the protection of society could be best served by her
continued supervision under the probation department.
There are generally two questions that must be determined by the district court in
addressing allegations of probation violations: first, the court must determine whether the
defendant actually violated the terms and conditions of his probation; and second, if a violation
of probation has been found, the trial court must then decide the appropriate remedy for the
violation.

State v. Sanchez, 149 Idaho 102, 105 (2009). "The determination of whether a

probation violation has been established is separate from the decision of what consequence, if
any, to impose for the violation." Id. (quoting State v. Thompson, 140 Idaho 796, 799 (2004)).
Once a probation violation has been found, the district court must determine whether it is of such
seriousness as to warrant revoking probation. State v. Chavez, 134 Idaho 308, 312 (Ct. App.
2000). However, probation may not be revoked arbitrarily. State v. Adams, 115 Idaho 1053,
1055 (Ct. App. 1989). The district court must decide whether probation is achieving the goal of
rehabilitation and whether probation is consistent with the protection of society. State v. Leach,
135 Idaho 525, 529 (Ct. App. 2001). If a knowing and intentional probation violation has been
proved, a district court's decision to revoke probation will be reviewed for an abuse of
discretion.

LC. § 20-222; Leach, 135 Idaho at 529.
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In reviewing a trial court's decision for an abuse of discretion, the relevant mqmry
regards four factors:
Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached
its decision by the exercise of reason.

Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Only if the trial court determines that alternatives to imprisonment are not adequate in a
particular situation to meet the state's legitimate interest in punishment, deterrence, or the
protection of society, may the court imprison a probationer who has made sufficient, genuine
efforts to obey the terms of the probation order. State v. Lafferty, 125 Idaho 378, 382 (Ct. App.
1994). Ms. Plentywounds-Yupe asserts that the district court abused its discretion by failing to
reach its decision to revoke her probation by the exercise of reason.
Here, Ms. Plentywounds-Yupe showed good insight into her addiction issues and her
criminal thinking. (PSI, pp. I 71-175.) Ms. Plentywounds-Yupe can be rehabilitated and be a
productive member of society. Ms. Plentywounds-Yupe asserts that the district court abused its
discretion in finding that her probation violations justified revocation in light of her rehabilitative
potential and her insight into the issues that initially brought her before the district court.
As she told the district court at her probation violation disposition hearing:
I do have three years sobriety underneath my belt now that I've turned my life
around, but that is just for whatever I could prove for myself and not in the court
today. So I would like to have the opportunity to go on a rider to prove that to the
Court and to continue living my life in a positive direction that I have now placed
for myself
(1/14/19 Tr., p.11, Ls.14-21.) Ms. Plentywounds-Yupe was associating with her ex-husband at
the time when the incidents occurred which resulted in the filing of a probation violation report.
(1/14/19 Tr., p.9, Ls.13-24; PSI, p.171.) Her ex-husband had been abusive to her during their
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marriage (PSI, p. 7), and Ms. Plentywounds-Yupe has sought the assistance of law enforcement
because she was afraid for her safety when he was around. 3 (PSI, pp.149-150, 165, 169.) Many
of the acts upon which the probation violation was filed were in the presence of or due to the
influence of her ex-husband. (PSI, pp.165, 169, 171.)
Ms. Plentywounds-Yupe does have a supportive family.

Her relationship with her

parents has been "great" over the past year. (PSI, p.170.) Her father is a good source of support
to her-she speaks with him every day when she is not incarcerated. (PSI, p.170.) Her father is
"disappointed and upset" about her offenses, but "supportive and proud" that Ms. PlentywoundsYupe is taking responsibility for her actions. (PSI, p.170.) Ms. Plentywounds-Yupe also speaks
to her mother every day. (PSI, p.170.)
Ms. Plentywounds-Yupe's counsel asked the district court to retain jurisdiction. (1/14/19
Tr., p.9, Ls.5-6.) Ms. Plentywounds-Yupe last went on a rider nearly five years ago. (1/14/19
Tr., p.9, Ls.8-12.)

Additional treatment is needed to assist Ms. Plentywounds-Yupe in

maintaining her sobriety.

(1/14/19 Tr., p.9, L.4 - p.12, L.8.) Ms. Plentywounds-Yupe has

demonstrated that she wants treatment-she did avail herself of treatment opportunities and
classes while in custody.

She completed eight courses while in jail:

Changing Directions

(Offender Responsibility); Substance Abuse; Anger Management; Employment; Domestic
Violence; Healthy Relationships (Contentious Relationships); Thinking Skills (Cognitive
Awareness); and Offender Corrections.

(PSI, pp.197-204.)

Ms. Plentywounds-Yupe

demonstrated that she would apply herself to treatment and programming should she have been
sentenced to a retained jurisdiction.

3

In fact, Ms. Plentywounds-Yupe is the victim in a pending aggravated assault case with Marcus
Yupe. (PSI, pp.171, 205-125.)
6

In light of all of the mitigating evidence that was presented to the district court that
demonstrates Ms. Plentywounds-Yupe' s significant rehabilitative potential, the district court
abused its discretion when revoked Ms. Plentywounds-Yupe's probation.

CONCLUSION
Ms. Plentywounds-Yupe respectfully requests that this Court place her back on
probation. Alternatively, she requests that her case be remanded to the district court for a new
probation violation hearing.
DATED this 13 th day ofNovember, 2019.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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